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Confidential information in anti-dumping investigats is vehemently protected by the
investigating authorities of all WTO Member Statékis is due to the fact that the WTO
Agreement on the Implementation of Article VI oktiIGATT of 1994 (“the Anti-dumping
Agreement”) requires the protection of confidentrd#brmation submitted by an interested
party to the anti-dumping investigation. SpecifigaArticle 6.5 of the Anti-dumping
Agreement provides that confidential informatiorbsitted by an interested party will be
protected by the investigating authority. Articl® Gtates:

“6.5 Any information which is by nature confidentialr(Bxample, because its disclosure
would be of significant competitive advantage toc@mpetitor or because its
disclosure would have a significantly adverse éfiggon a person supplying the
information or upon a person from whom that persoquired the information), or
which is provided on a confidential basis by patite an investigation shall, upon
good cause shown, be treated as such by the atifsorSuch information shall not

be disclosed without specific permission of theypsnbmitting it.”

Thus it would seem that without the specific pesiws of the party submitting the
confidential information, other parties to an athimping investigation can, at most, have
access to non-confidential versions submitted ey shbmitting party. Again investigating
authorities rely on the Anti-dumping Agreement astification for only allowing access to
the non-confidential versions. Articles 6.5.1 an&.3 provide the relevant international

framework as it reads:

“6.5.1 The authorities shall require interestedtpsr providing confidential information to
furnish non-confidential summaries thereof. Thesemaries shall be in sufficient
detail to permit a reasonable understanding of Hubstance of the information

submitted in confidence. In exceptional circumstsnsuch parties may indicate that



such information is not susceptible of summarysuoh exceptional circumstances, a

statement of the reasons why summarization is oxiple must be provided.

6.5.2 If the authorities find that a request farnfidentiality is not warranted and if the
supplier of the information is either unwilling toake the information public or to
authorize its disclosure in generalized or summdéoym, the authorities may
disregard such information unless it can be denratet to their satisfaction from

appropriate sources that the information is corr&ct

In general terms this situation is condoned, astled the investigative level, where the
investigative authority has not yet made any deitgition. In practice what often happens is
that the confidential information that was subniitie claimed to be incapable of being
summarised or in a best case scenario that thédeoiitl information is summarised but the
summary is woefully inadequate permit a reasonable understanding of the substarice
the confidential information that was submittedragquired by Article 6.5.1. However in
order to maintain a balance between the partiesisi¢o protect confidential information and
parties’ right to know the substance of the casereg them Article 6.5 of the Anti-dumping
Agreement contains a very important footnote. Forl7 provides for the possibility of
disclosing the confidential information that wasbsutted to other parties pursuant to a

protective order. Footnote 17 reads:

“t7 Members are aware that in the territory of certain Members disclosure pursuant to a

narrowly-drawn protective order may be required.”

Such disclosure typically allows for access to ¢befidential information by parties’ legal
representatives and consultants. The parties theessare prevented from gaining access to
confidential information themselves. The legal esgntatives or consultants thus only gain
access to the confidential information in ordemptesent their client’'s interest as best they
can and to check the work conducted by the invattig authorities. North America
(Canada, Mexico and the United States of Americapleys this system whereby the legal
representatives and consultants are allowed acoess a protective order. A WTO Panel
has acknowledged disclosure of confidential infdiomin accordance with footnote 17.

! Mexico — Anti-Dumping Duties on Steel Pipes and @sirom Guatamala, WT/DS 331/R
of 8 June 2007.



Typically access to the confidential informationNiorth America, pursuant to a protective
order, may already be had at the investigationllémecontrast the European Union employs
a system whereby access pursuant to a narrowlyndpaatective order is not a possibility.
Thus not even where the investigating authoritgsision is taken on review in the EU court
will the interested parties be able to gain actesbe confidential information submitted by
any party. It is clear that both these systemstorguprotection to confidential information is

acceptable under the WTO’s Anti-dumping Agreement.

In the Southern African Customs Union (“SACU"), theernational Trade Administration
Commission of South Africa (“the ITAC”) is taskedtiwamongst other things investigating
alleged dumping into SACU The ITAC gains its authority to investigate aélgdumping
from the International Trade Administration Act @i 2002 (“the ITA Act) and the Anti-
dumping Regulatiorispromulgated thereunder. The legislative backgrdorttie activities of
the ITAC were explained in the case of Progressc®fMachines CC v South African
revenue Service and Others 2008 (2) SA 13 (SCA)ptges 16 to 18 as follows:

“[5] South Africa is a founding member of the Woildade Organization Agreement (WTO)
and also a signatory to the General Agreement aiff§and Trade of 1947 (GATT). The
South African Government acceded to GATT and itseasion was published in the
Government Gazette. Parliament approved the agraeéméhe Geneva General Agreement
on Tariffs and Trade Act 29 of 1948. The World Teadrganization Agreement was the
outcome of the so-called Uruguay Round of the GAiEQotiations and was concluded in
Marrakesh by the signing of some 27 agreementsimstcuments in April 1994 by the
members, including South Africa. The WTO Agreemamthe Implementation of Article VI
of the General Agreement on Tariffs and Trade 1@84 Anti-Dumping Agreement) forms
part of the WTO Agreement. ...

[6] The effect of international treaties on mupadilaw is regulated by ss 231, 232 and 233
of the Constitution. Section 231(4) provides tlf@fy international agreement becomes law
in the Republic when it is enacted into law by oadil legislation’. The WTO Agreement was
approved by parliament on 6 April 1995 and is thigling on the Republic in international
law but it has not been enacted into municipal laMor has the Agreement on

Implementation of Article VI of the General Agreemh@n Tariffs and Trade been made part

>This is due to the fact that SACU has not yet distadd the Tariff Board and in the interim
the ITAC is tasked with the duties assigned toTthaeff Board.
% The Anti-dumping Regulations GN 3197 of 14 Noven@03



of municipal law. No rights are therefore derivebnfi the international agreements
themselves. However, the passing of the Internatidrade Administration Act 71 of 2002
(ITAA) creating ITAC and the promulgation of the ®bumping Regulations made under s
59 of ITAA are indicative of an intention to givdfect to the provisions of the treaties
binding on the Republic in international law. Tle&ttto be interpreted, however, remains the
South African legislation and its construction mb&t in conformity with s 233 of the
Constitution.

[7] The Anti-Dumping Regulations made under s 59T&A which came into operation on 1
June 2003 20 seek to give effect to provisionhefAnti-

Dumping Agreement cited above.

Accordingly the ITA Act echoes the provisions oé tAnti-dumping Agreement. Section 33
of the ITA Act allows a person to claim confidefittawhen submitting information to the
ITAC and allows the person to also supply non-aiitial summaries of the information
and where the confidential information is not cdpatf summation, a motivation has to be
give as to why the information cannot be summari§sttion 34 in turn provides that the
ITAC must determine whether the information clainasdconfidential should be recognised
as confidential. Of importance is section 50 of & Act which provides for the protection
of the information that has been determined to befidential as well as under what
circumstances the confidential information may eldsed. Specifically section 50 allows
for the disclosure of confidential information fitre purpose of the proper administration of
the ITA Act, for the purpose of the administratioh justice, or within the terms of an

appropriate order of access made in terms of se86¢2). Section 50 of the ITA Act reads:

“50. (1) Itis an offence to disclose any caatiitthl information concerning the affairs of
any person obtained—

(@) in carrying out any function in terms of thistAor

(b) as a result of initiating a complaint, or papating in any proceedings in terms
of this Act.

(2) Subsection (1) does not apply to informatimtidsed—
(a) for the purpose of the proper administrationemforcement of this Act;

(b) for the purpose of the administration of justic



(c) at the request of an investigating officer amber of the Commission entitled to
receive the information; or

(d) within the terms of appropriate order of accesade in terms of section 35(2).

Section 35(2) in turn provides that a person whekseaccess to confidential information
must first try to obtain the permission of the owoé the confidential information failing
which, the party may approach the High Court foy appropriate order concerning access to

that information. Section 35(2) thus reads:

“(2) A person who seeks access to information Wwhiee Commission has determined is,
by nature, confidential, or should be recognisedthsrwise confidential, may—

(a) first, request that the Commission mediate betwtee owner of the information
and that person; and

(b) failing mediation in terms of paragrapdy,(apply to a High Court for—
(i) an order setting aside the determination of@leenmission; or
(ilany appropriate order concerning access toitifatmation.”

It is thus clear that in terms of the legislativanhework applicable in SACU an interested
party may obtain access to the confidential infdromafor the proper administration or
enforcement of the ITA Act, or for the proper adisiration of justice or within the term of
an appropriate order of access made in terms abee85(2) of the ITA Act. It may well be
argued that the interested party may gain accesetoonfidential information at the time of
the investigation if the interested party reliestio@ proper administration or enforcement of
the ITA Act or in terms of section 35(2) as outtinabove. Typically where the proper
administration of justice is relied upon, accesshi confidential information will only be
had after the decision whether to impose anti-dagnpiuties or not has been taken. It seems
that SACU, through the implementation of the ITAtAtherefore followed the approach
adopted by North America in allowing access to ¢bafidential information pursuant to a

narrowly dawn protective order as allowed in teifnthe international legal framework.

Recently the ITAC levied anti-dumping duties onesteire, rope and cables originating in,
amongst other countries, Germany pursuant to aesuasiew. The anti-dumping duty in
place before the sunset review was 12.9% and veasased to 93% for rope and cables and



243.54% for stranded wire originating or importetni German§. There are several
manufacturers of the subject product in Germany Wdrovarious reasons had a residual
dumping margin calculated against them and subsgigubad an anti-dumping duty
imposed against their imports into SACU. In caltalg the residual dumping margin, the
ITAC used the confidential information submitted dmye German manufacturer (“Bridon”)

who was found not to dump the subject product ICSA

Under the Constitution, the ITA Act and the Proraotiof Administrative Justice Act 2 of
2000 one German manufacturer (“Casar”) took thasdw®t to increase the anti-dumping
duties applicable to German imports under reviewargued that in order to effectively
review the decision to increase the anti-dumpingedupursuant to the sunset review it
needed access to the confidential information adddr as Bridon’s information was used to

calculate the residual dumping margin applicabl€asar.

Specifically Casar relied on Rule 53 of the Highu@aules which requires that the record of
the proceedings sought to be corrected or set asigk be provided by the ITAC. This will
thus include the confidential information of Brida@s the ITAC’'s decision to levy the
increased anti-dumping duties against Casar wasdbas Bridon’s confidential information.

The relevant portion of Rule 53 reads:

“(1) ... all proceedings to bring under review thectsion or proceedings of any ...
tribunal, board or officer performing judicial, qs&judicial or administrative
functions shall be by way of notice of motion ... -

(a) calling upon such persons to show cause whly dacision or proceedings should
not be reviewed and corrected or set aside, and

(b) calling upon the magistrate, presiding officehairman or officer, as the case
may be, to dispatch, within fifteen days after ngicef the notice of motion, to the
registrar the record of such proceedings soughtb# corrected or set aside,
together with such reasons as he is by law requiredeesires to give or make, and

to notify the applicant that he has done so.”

This rule was interpreted in the cases of Jockeap ©f South Africa v Forbe$993 (1) SA
649 (A), Ekuphumleni Resort (Pty) Ltd and AnotheGambling and Betting Board, Eastern

*The seemingly illogical increase of the anti-dungpdluties to the new levels after five years
of protection under already imposed anti-dumpingedus of course also taken on review.



Cape and Others 2010 (1) SA 228 (E) Unilver Plc Andther v Polagric (Pty) Ltd 2001 (2)
SA 329 (C). In terms of this interpretation thegmse of Rule 53 is to facilitate the review of
administrative decision and without the productidnhe full record on which the decision is
based, the applicant will not have any knowledgthefreasons founding such decision. Thus
were it not for Rule 53 the applicant would be gétl to launch the review proceedings in
the dark and the applicant will not be able to nteetcase before him. Of course a balance
should be struck between the protection of confidémformation and another party’s right
to take an administrative decision on review. Sadbalance is struck by allowing a party’s
legal advisors and experts access to the confalenformation without disclosing it to the
actual party.

ITAC, cautiously and perhaps understandably, dit want to disclose the confidential
information of Bridon without either an agreemeatvieen Casar and Bridon or a court order
regulating access to the confidential informatiés. Bridon did not want to engage on
discussions as to how the confidential informatioay be protected if it is disclosed, Casar
had to launch an interlocutory application for aitoorder regulating access to Bridon’s
confidential information. Bridon raise a point imine in terms of which it was of the
opinion that the current legal framework within 8oWfrica does not allow for the relief
sought by Casar and failing which if it does, tlmunt must first determine whether the
information submitted by Bridon is confidential. & kourt found that there was no basis for
Bridon’s contention and that it was clear that lkbgal framework does allow for the relief
sought by Casar. Furthermore, it was found that ithnnecessary for the court to determine
whether the information is in fact confidentialtlife parties are ad idem that the information

is in fact confidential and needs protection. Thapin limine was accordingly dismissed.

The court went on to find that the confidentialiggime proposed by Casar in terms of which
only the legal representatives and mutually agreei@pendent will have access to the
confidential information of Bridon is in fact suffent protection and granted an order that the
ITAC must provide the confidential information ta€ar once the legal representative and
mutually agreed independent experts have signefidemiality undertakings to protect the

confidential information of Bridon. Therefore in rtes of South Africa’'s current

jurisprudence it would seems that confidential infation may be accessed in order to
review the decision taken by the ITAChis represents a positive progression in anti-

dumping practice in SACU and strikes a balance betwa party’'s right to have its



confidential information protected and another yartrights to effectively review an

administrative decision.



